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Introduction

Open trade fuels the engines of economic growth that create new
jobs and new income. It applies the power of markets to the
needs of the poor. It spurs the process of economic and legal
reform. It helps dismantle protectionist bureaucracies that stifle
incentive and invite corruption. And open trade reinforces the
habits of liberty that sustain democracy over the long term.'
Americans believe in the free trade game until they start losing
at it. Then we accuse the other side of cheating.2
In 2001, President George W. Bush set forth an ambitious
international trade legislative agenda reflecting his "commitment
to open markets around the world for American workers, farmers,
and businesses and to provide lower prices and greater choices for
U.S. consumers and industries."3 The President's 2001 legislative
trade goals included the implementation of bilateral trade
agreements with Jordan, Vietnam, and Laos.4 According to the
President, these agreements were necessary to "bolster security
and promote open markets in vital regions of the world.... ,"
The Vietnam-U.S. Bilateral Trade Agreement (the Agreement)
entered into force on December 10, 2001.6 The Agreement
provided for mutual extension of nondiscriminatory tariff
treatment, safeguards on intellectual property rights, and
opportunities for U.S. investment in Vietnam.7 According to
President Bush, implementation of the Agreement promised to
reinforce political and economic reform in Vietnam, while
creating new opportunities for U.S. industries.8 Senator Chuck
1 President George W. Bush, 2001 International Trade Legislative Agenda,
available at http://www.whitehouse.gov/news/releases/2001/05/20010511.html
(last
visited Oct. 22, 2004).
2 Harvesting Poverty: The Looming Shrimp War, N.Y. TIMES, Oct. 6, 2003, at
A16.
3 Bush, supra note 1.
4 Id.
5 Id.
6 Mark E. Manyin, THE VIETNAM-U.S. BILATERAL TRADE AGREEMENT, CRS
REPORT FOR CONGRESS RL30416 (updated June 20, 2001). The Agreement was signed
on July 13, 2000 but did not enter into force until December 10, 2001. Id.
7 See id.
8 Letter from President George W. Bush to the Congress of the United States (June
8, 2001), at http://www.whitehouse.gov/news/releases/2001/06/20010608-3.html (last
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Grassley heralded the Agreement as "a public pronouncement of
America's willingness to further engage the world in trade." 9
Trade between the United States and Vietnam grew10
exponentially following the implementation of the Agreement.
Vietnamese imports to the United States grew rapidly, from only
$50.5 million in 1994 to over $1.8 billion during the first ten
months of 2002 alone.11 In particular, Vietnamese imports of
catfish fared surprisingly well. While only 575,000 pounds of
Vietnamese catfish were imported into the United States in 1999,
36 million pounds were imported into the United States in 2002.12
Vietnamese imports of catfish put significant pressure on the
U.S. catfish industry. The influx of low-priced Vietnamese
imports has driven down the market price for catfish in the United13
States and reduced the domestic share of the U.S. catfish market.
In 2000, Vietnamese frozen fillets of catfish were sold at
approximately one dollar per pound less than domestic frozen
catfish fillets.' 4 Between 2000 and 2002, the market price for
catfish fell from $2.88 per pound to $2.37 per pound. 15 Food
service distributors and wholesalers of catfish have turned to
cheaper Vietnamese imports in place of the higher priced domestic
catfish.' 6 As a result, sales of U.S catfish have significantly
declined. From 2000 to 2002, the domestic market share of U.S.

visited on Oct. 22, 2004).
9 Statement, Senator Chuck Grassley, Hearing of the Committee on Finance on the
United States-Vietnam Bilateral Trade Agreement (June 26, 2001), available at
http://www.usvtc.org/BTA/June 26_Testimony/grassley.htm (on file with the North
Carolina Journal of International Law and Commercial Regulation).
10 See Mark E. Manyin, THE VIETNAM-U.S. NORMALIZATION PROCESS, CRS
REPORT FOR CONGRESS IB98033 (updated July 24, 2002), at 7.
11 Status Report, Luong Van Tu, Deputy Minister, Vietnam Ministry of Trade
(Dec. 27, 2002), available at http://www.usvtc.org/Documents/BTA%20Summary%20
and%20FAQs/Status%2OReports%20BTA.pdf.
12 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 73 1-TA1012 (Aug. 6, 2003), 2003 ITC LEXIS 441.
13 Testimony of the Honorable Robert B. Zoellick to the House Committee on
Ways and Means (Feb. 9, 2001), at http://www.usvtc.org/Misc/zoellick ways%20&%20
means%20testimony3.01 .htm.

14 Id.

15 CertainFrozen Fish Filletsfrom Vietnam, 2003 ITC LEXIS 441, at *38.
16 See id.
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Falling prices and
catfish consumption declined 10.6%. 17
declining sales have forced domestic farmers and producers of
catfish to reduce production, lay off workers, and cut wages.18
In reaction to competition from Vietnamese imports, the
domestic catfish industry "began to take the backdoor to market
competition.' '1 9 In 2001, while the "ink was not dry" on the
Vietnam-U.S. Bilateral Trade Agreement, Congress passed an
amendment to an appropriations bill limiting what could be
labeled as a "catfish" in the United States. 2' The amendment
provided that only fish from the same taxonomical family as U.S.
Hence, after the
catfish could be labeled as a "catfish."' 2
amendment took effect, Vietnamese "catfish," which are of a
taxonomically different family than U.S. catfish, may no longer be
Several states,
labeled as "catfish" in the United States.2
including Mississippi, Louisiana, Arkansas, and Tennessee,
followed suit by enacting state catfish labeling laws, which, to a
large extent, mirror the federal labeling law.23
Restrictive federal and state "catfish" labeling laws were
followed by the 2002 Farm Bill24 requirement that beef, pork, fish,
fresh fruits, vegetables, and peanuts be labeled according to their
country of origin.25 In addition, the Farm Bill required fish and
shellfish to be labeled as farm-raised or wild.26 In January 2004,
however, Congress withdrew funding for the Farm Bill's labeling
17 Id. at *47.
18 See id. at *48.
19 Vietnam 2003: "Free" Trade with U.S. Can Be Fishy Business, Aquaculture

Industry Finds, International Reports.net, available at http://www.internationalreports.
net/asiapacific/vietnam/2003/freetrade.htm (last visited Nov. 28, 2004).
20 Transcript, U.S. Senate, Agriculture, Conservation, & Rural Enhancement Act of
2001 Discussion, (Dec. 18, 2001), at http://www.usvtc.org/GeneralInfo/Catfish/
SenateDebateDecl 8.htm at S13426.
21 See infra discussion V.B.
22 Id.

23 See infra discussion V.C.
24 Farm Security and Rural Investment Act of 2002, Pub. L. No. 107-171.
(amending the Consolidated Farm and Rural Development Act, 7 U.S.C. § 1921).
25 See Mandatory Country of Origin Labeling of Beef, Lamb, Pork, Fish,
Perishable Agricultural Commodities, and Peanuts, 68 Fed. Reg. 61,945 (proposed Oct.
30, 2003) (to be codified 7 C.F.R. pt. 60).
26 Id.
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requirements, with, courtesy of the efforts of two powerful
Senators on the Appropriations Committee, two exceptions: farmraised and wild fish.2 7

Next, the domestic catfish industry filed an anti-dumping
petition against the Vietnamese catfish industry in June 2002.28
Although federal and state legislators determined that the
differences between Vietnamese "basa" or "tra" and U.S. "catfish"
were significant enough to warrant new labeling laws, the U.S.
International Trade Commission determined that the Vietnamese
fish were similar enough to the U.S. fish to be considered a
"domestic like product." 29 In July 2003, the U.S. International
Trade Commission voted to impose anti-dumping duties ranging
from 36.84 to 63.88% on the Vietnamese industry.3 °

This Comment provides a critical summary of the measures
taken to protect the domestic catfish industry. This Comment
argues that each measure taken by the domestic industry will have
a limited effect on the plight of the domestic industry, and instead
argues that niche marketing is the most effective plan to remedy
the domestic industry's dire situation. Part II of this Comment
provides a brief overview of the catfish industries in the United
States and Vietnam and then examines the impact of Vietnamese
imports on the U.S. industry. Part III discusses the 2001 VietnamU.S. Bilateral Trade Agreement. Part IV traces the emergence of
the catfish debate. Part V reviews the enactment of new federal
and state "catfish" labeling laws. Part VI examines the Farm
Bill's new mandatory labeling requirements. Part VII examines
the 2001 anti-dumping case filed by the Catfish Farmers of
America and individual processors of catfish against the
Vietnamese industry.
Finally, Part VIII places the catfish
27

Helen Dewar & Dan Morgan, Food Labeling: Act 2: Push Prompted by Mad

Cow Case Could Hinder Spending Bill, THE WASH. POST Jan. 7, 2004, at A 19.
28 See Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 731TA-1012 (Aug. 6, 2003) 2003 ITC LEXIS 441, at *1.
29 Id. at *2.
30 See id. at *62. The use of protectionist measures is not isolated to
industry, however. Id. Most recently, the U.S. Shrimp industry has followed
the U.S. catfish industry in filing an anti-dumping suit and initiating a
campaign, serving as an indicator of the emerging tension between free
protectionism in the United States.
See, e.g., Southern Shrimp
http://www.shrimpalliance.com (last visited Nov. 28, 2004).

the catfish
the lead of
marketing
trade and
Alliance,
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controversy in context, and argues that the case of catfish is but
one example of the recent trend towards U.S. protectionism.
II. The Catfish Industry
A. The U.S. Catfish Industry
The catfish industry is the largest aquaculture industry in the
United States.3 Domestic farmed catfish 3' accounts for 68% of
the total pounds of all types of fish sold in the United States and
for 50% of the total value of all U.S. agriculture production.33
Farm-raised catfish accounted for more than 80% by volume and
60% by value of all U.S. aquaculture fish production.3
Most catfish are produced in the Southeast; Mississippi,
Arkansas, Alabama, and Louisiana accounted for 95 percent of
U.S. catfish production.35 There are over 1,000 catfish farms and
25 processing plants in the United States.36 In Mississippi, the
largest producer of catfish, the catfish industry is the fourth largest
agricultural commodity in the state.37 In that state, there are
approximately 400 catfish operations, and 113,500 water acres are

CertainFrozen Fish Filletsfrom Vietnam, 2003 ITC LEXIS 441, at *66.
In the United States, catfish are farmed in "quality-controlled clay-based ponds
filled with purified water from underground wells." Id. at 9. Each pond is ten to twenty
acres large and three to six feet deep. Id. at *66. Fingerlings, which are two to three
inches in length, are fed daily for about ten weeks until they reach harvesting size. Id.
Harvesting occurs year-round. Id. After the catfish are harvested, they are placed into
tanks and transported live to processing plants. Id.
33 Testimony of the Honorable Robert Zoellick, supra note 13.
31

32

34 CertainFrozen Fish Filletsfrom Vietnam, 2003 ITC LEXIS 441, at *66.
35 CATFISH PRODUCTION, NAT'L AGRIC. STATISTICS SERV., U.S. DEP'T OF AGRIC.

(Feb. 7, 2002), http://jan.mannlib.comell.edu/reports/nassr/other/pcf-bbc/2002/cfpd202.
txt As of January 1, 2003, 46 out of 1,236 catfish operations in the United States were
located in North Carolina. CATFISH: NUMBER OF OPERATIONS, WATER SURFACE AND
TOTAL SALES, 2002-2004, AGRIC. STATISTICS Div., N.C. DEP'T OF AGRIC. & CONSUMER
SERV., http://www.ncagr.com/stats/aquacult/aqucatyr.htm. (last visited Nov. 28, 2004).
In the same year, 1,700 water acres were used for catfish production in North Carolina,
out of 196,760 water acres used for catfish production nationally. Id.
36 CertainFrozen Fish Filletsfrom Vietnam, 2003 ITC LEXIS 441, at *66-67.
37 AMERICAN FARM RAISED CATFISH, MISS. DEP'T OF AGRIC., at http://www.
mdac.state.ms.us/Library/Marketing/Catfish/CatfishPromotion.htm (last visited Nov. 28,

2004).
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used for catfish production.38 In the Mississippi Delta, the catfish
industry employs over 12,000 people and has an estimated
economic impact of over $4 billion dollars annually.39 Multiple
sectors of Mississippi's agricultural community are affected by the
state's catfish industry. 4 For instance, over 58,000 acres of corn,
325,000 acres of soybeans, and 149,000 acres of cotton in
Mississippi are used to create the 1.1 billion pounds of feed
demanded by the Mississippi catfish industry annually. 1
Catfish is the fifth most popular seafood in the United States,
and one in three of the country's seafood restaurants serve
catfish.42 The primary market for catfish fillets is the American
South.4 3 Although catfish were once known as "bottom dwellers"
or "mudcats,, 44 the domestic industry has spent millions of dollars
transforming the reputation of catfish among American
consumers. 45 As a result of these efforts, catfish is now one of the
most popular seafood products in the United States.46
B. The Vietnamese "Basa" or "Tra" Industry47
Aquaculture is the third largest sector of goods produced in
Vietnam.48 Most Vietnamese basa or tra are raised in floating
38

Id.

Transcript, supra note 20, at S 13429.
40 AMERICAN FARM RAISED CATFISH, supra note 37; Roger Wicker, Tariff Possible
to Deter Phony Vietnam "Catfish, " THE CLARION-LEDGER (Jackson, Mississippi), June
23, 2003, availableat http://www.clarionledger.com/news/0306/23/lwicker.html.
41 AMERICAN FARM RAISED CATFISH, supra note 37.
42 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Invest. No. 731TA-1012 (Aug. 2003), 2003 LEXIS 441, at *9.
43 Id. at *30. Most frozen catfish fillets are consumed at restaurants featuring
"southern fare." Id.
44 Suzi Parker, Whiskered Catfish Stir a New Trade Controversy, CHRISTIAN SCI.
MONITOR, Oct. 3, 2001, at 2, available at http://www.csmonitor.com/2001/1003/p2s2usec.htm (last visited Oct. 22, 2004).
45 See Transcript, supra note 20, at S13429.
46 For a discussion of recent state-sponsored efforts to market U.S. catfish, see
discussion infra Part V.D.
47 For a discussion of the similarities and differences between U.S. domestic
"catfish" and Vietnamese "basa" or "tra," see infra Part V.B.
48 Vietnam 2003: "Free'"Trade with U.S. Can Be Fishy Business, Aquaculture
Industry Finds,supra note 19.
39
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cages along the Mekong River Delta in Southern Vietnam.49 It is
estimated that the basa or tra industry as a whole employs about
20,000 Vietnamese.5"
The Vietnamese basa or tra industry exports approximately
84% of its products. 5 There is only a small home market for
Vietnamese catfish.5 2 The Vietnamese catfish industry exports to
the United States, China, Korea, Taiwan, Southeast Asia, Canada,
Australia, and the European Union,53 with the United States being
the largest of these importing nations.54
III.The Vietnam-U.S. Bilateral Trade Agreement and Its
Impact on the Catfish Industry
A. The Vietnam-U.S. Bilateral Trade Agreement
On July 31, 2000, the United States and Vietnam signed a
bilateral trade agreement (the Agreement), granting Vietnam
The Agreement entered
Normal Trade Relation (NTR) status.
of the agreement
purpose
The
into force on December 10, 2001.56
49 Certain Frozen Fish Filletsfrom Vietnam, 2003 ITC LEXIS 441, at *135; see
also Parker, supra note 44, at 2.
50 Shalmali Guttal, The Mississippi-Mekong Catfish Wars (Sept. 14, 2002), at
The
http://www.focusweb.org/publications/2002/Mississipi-mekong-catfish-wars.htm.
number of individual catfish farms in Vietnam is unknown. Id. There are sixteen
processing plants in Vietnam. Certain Frozen Fish Fillets from Vietnam, 2003 ITC
LEXIS 441, at *67.
51 CertainFrozen Fish Filletsfrom Vietnam, 2003 ITC LEXIS 441, at * 136.
52

Id. at *85.

Id. at *136.
54 Id. at *85. For example, in 2002, Vietnamese exports to the United States were
roughly half of all shipments. Id.
55 Manyin, supra note 10, at 1. Following the end of the Vietnam War in 1975, the
United States instituted a trade embargo against Vietnam. Id. Following Vietnam's
withdrawal from Cambodia in 1989, U.S. relations with Vietnam gradually began to
move towards normalization. Id. at 2. During the early 1990s, the United States began
easing trade restrictions against Vietnam and pledged $7.5 million in humanitarian aid.
Id. at 2-3. In 1994, President Bill Clinton lifted the U.S. trade embargo. Id. at 4. After
the trade embargo was lifted, Vietnamese imports entered the American market, but at a
significant disadvantage; Vietnamese goods faced tariffs of 40% or higher. Peter B.
Davidson, U.S.T.R. General Counsel, Statement Before the Committee on Finance, The
U.S.-Vietnam Bilateral Trade Agreement (June 26, 2001) at http://www.
usvtc.org/BTA/June-26 Testimony/davidson.htm.
56 Manyin, supra note 10, at 5. In the Senate, the Agreement was approved by a
53
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is to "to provide a basis for normalizing trade relations with
Vietnam, putting... [Vietnam] on the same footing as nearly
every other country in the world."57
Trade between the United States and Vietnam grew at a rapid
pace after implementation of the Agreement.58 From 2001 to
2003, U.S.-Vietnam trade grew from $2.1 billion to $5 billion. 9
In 2001, trade between the United States and Vietnam was valued
at $1.4 billion, marking a 20% increase from 2000.60 During the
first ten months of 2002 the total amount of trade between the
United States and Vietnam was valued at $2,2 billion, marking an
82% increase over the same period in 2001.61 In particular,
Vietnamese imports to the United States have gown rapidly after
implementation of the Agreement.62 During the first ten months of
2002, Vietnamese imports to the U.S. totaled over $1.8 billion,
which was a 104% increase from 2001.63 The United States is
now Vietnam's largest trading partner.64
B. Vietnamese Imports Compete with the U.S. Catfish
Industry
Prior to 1999, foreign importation of catfish into the U.S.
market was rare.65 In 1995, only 575,000 pounds of catfish were
imported by the United States.6 6 That figure rose to 2 million
pounds in1999,67 7 million pounds in 2000, 26 million pounds in
vote of 88 to 12. Transcript, supra note 20, at S 13436.
57 Davidson, supra note 55.
58 Vietnamese Deputy PM Interviewed on Relations with USA, BBC WORLDWIDE
MONITORING, Dec. 14, 2003, at http://www.monitor.bbc.co.uk.
59 Id.
60 Manyin, supra note 10, at 6.

No. 5437-TM-AM, MINISTRY
at 3 (Dec. 27, 2002), at http://www.
usvtc.org/BTA/status-report-on-implementationhtm.
62 Id.
61 STATUS REPORT ON IMPLEMENTATION OF THE BTA,

OF TRADE, SOCIALIST REPUBLIC OF VIETNAM,

63 Id.

64 Vietnamese Deputy PMInterviewed on Relations with USA, supra note 58.
65 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Invest. No. 731TA-1012 (Aug. 6, 2003), 2003 LEXIS 441, at *23.
66 Parker, supra note 44, at 2.
67 Id.
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2001, and 36 million pounds in 2002.68 U.S. consumption of
imported catfish rose from 8.4% in 2000 to 19.6% in 2002.69
Imports from Vietnam, in particular, have skyrocketed since
the implementation of the Agreement in 2001.70 From January
2002 to June 2002, 5.6 million pounds of Vietnamese basa or tra
were imported into the United States.7 During the next six month
period, from July 2002 to December 2002, 10.4 million pounds of
Vietnamese basa or tra were imported into the United States.7 2 It
is estimated that Vietnam now commands 20% of the $590 million
U.S. frozen catfish market.73
The dramatic increase in the volume of imported catfish has
led to the decline in sales for the domestic catfish industry. From
2000 to 2002, domestic sales of catfish declined by $51.1 million
and the domestic market share of the U.S. market fell by 10.6%." 4
Total sales of Mississippi catfish fell from $281.2 million in 2000
to $219.5 million in 2002.15 In Louisiana, farm-raised catfish
contributed $47.8 million to the state's economy in 2000.76 That
figure fell to $39.8 million in 2001. 77
In addition to influencing the volume of sales of domestic
catfish, the influx of Vietnamese imports has driven down the
market price for catfish. As the number of imported catfish has
increased over the past five years, catfish prices have steadily

68 Certain Frozen Fish Filletsfrom Vietnam, 2003 ITC LEXIS 441, at *32. The
quantity of imports increased 187.4% from 2000 to 2002. Id.
69 Id. at *33.

70 Id. at *53.
71 Id.
72 Id.

73 Id.; Simon Montlake, Catfish Row Could Hurt U.S.-Vietnam Ties, CHRISTIAN
SCI. MONITOR, Mar. 12, 2003, at 10, available at http://www.csmonitor.com/2003/
0312/plOsOl .woap.html.
74 CertainFrozen Fish Filletsfrom Vietnam, 2003 ITC LEXIS 441, at * 187.
75 U.S. DEP'T OF AGRIC., MISS. AGRIC. STATISTICS SERV., CATFISH, CATFISH SALES:
NUMBER, WEIGHT, AND VALUE, ALL FOODSIZE, at 74, at http://www.nass.usda.gov/ms/

catfish.pdf (last visited Nov. 28, 2004).
76 ALL-AMERICAN CATFISH CAMPAIGN, LA. DEP'T OF AGRIC. & FORESTRY, at

http://www.ldaf.state.la.us/divisions/marketing/marketdevelopment/catfish/default.asp
(last visited Oct. 22, 2004).
77 Id.
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declined.78 From 2000 to 2002, the market price for catfish fell
from $2.88 per pound to $2.37 per pound.79 In 2000, Vietnamese
frozen fillets of basa or tra were sold for approximately $1.00 per
pound less than domestic frozen catfish fillets."0
Declining sales and falling prices have led domestic farmers
and processors to reduce production, lay off workers, and cut
wages. For example, in Mississippi, the total water surface acres
used for catfish production fell from 112,700 acres in 2001 to
109,500 acres in 2003.81 Similar effects were felt in Arkansas
when, for example, Farm Fresh Catfish, a processing plant in Lake
Village, produced 30,000 fewer catfish in 2001 than in 2000.82 In
a two year period, employment levels in the domestic catfish
industry fell 13.3%, from 3,365 in 2000 to 2,918 in 2002.83
During the same period, wages fell 8.5%.84
IV. The Catfish Debate Emerges, and Vietnam Responds
In 2001, the domestic catfish industry started an aggressive
attack on Vietnamese imports. Before lobbying for legislative
action, the domestic catfish industry first began a "scurrilous fearmongering" campaign in the public domain.85 Mississippi Senator
Marion Berry alleged that Vietnamese catfish raised in the
Mekong Delta were contaminated by Agent Orange.86 An
investigation by the U.S. Embassy, however, reported that it was
"unable to identify any evidence to support claims that
Vietnamese catfish are of questionable quality and may pose
health risks."87
Next, the domestic industry alleged that the Vietnamese
78 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 73 1-TA1012 (Aug. 6, 2003), 2003 ITC LEXIS 441, at *38.
79 Id.

80 Testimony of the Honorable Robert Zoellick, supra note 13.
81 CATFISH, CATFISH SALES: NUMBER, WEIGHT, AND VALUE, ALL FOODSIZE, supra

note 75, at 75.
82 Parker, supra note 44, at 2.
83 CertainFrozen Fish Filletsfrom Vietnam, 2003 ITC LEXIS 441, at *48.
Id.
85 Transcript, supra note 20, at S13426.
84

86 Guttal, supra note 50.

87 Transcript, supra note 20, at S 13426.
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industry received subsidies from the Vietnamese government,
allowing the Vietnamese industry to sell catfish at a much lower
price than the U.S. industry. 88 Again, after investigation, the U.S.
Embassy found that the domestic industry's claim was
unfounded.89
Concurrent with the domestic industry's allegations that
Vietnamese catfish posed health risks to consumers and that the
Vietnamese industry was receiving government subsidies, the
industry ran an advertisement bashing Vietnamese catfish in the
national trade weekly "Supermarket News."9 The advertisement
read: "Never trust a catfish with a foreign accent .... They've
grown up flapping around in Third World rivers and dining on
whatever they can get their fins on .... [sic] Those other guys
probably couldn't spell U.S. even if they tried."91
Amidst pressure from the U.S. catfish industry, on July 31,
2001, Vietnam's Ministry of Fisheries issued a regulation
requiring Vietnamese exports of catfish to the United States to be
labeled as "Product of Vietnam" or "Made in Vietnam. 9 2 Even
after this initial concession from the Vietnamese, the domestic
catfish industry pushed for protectionist labeling laws at both the
federal and state level, mandatory country-of-origin labeling, and
filed an anti-dumping petition with the International Trade
Commission (ITC).93
V. The Name Game: Federal and State Catfish Labeling Laws
A. ProtectionistLabelingLaws
"What's in a name?" 94 This oft quoted line from William
Shakespeare's Romeo and Juliet is strikingly relevant to the
88 See id. (recording of the Senate discussions of the sale price for Vietnamese

catfish).
89

Id.

90 Id.
91

Id.

92

Parker, supra note 44, at 2.

93 See Certain Frozen Fish Fillets From Vietnam, USITC Pub. 3617, Inv. No. 731TA-1012, (Aug. 6, 2003), 2003 ITC LEXIS 441.
94 WILLIAM SHAKESPEARE, ROMEO AND JULIET, Act II, Sc. II (R. E. S. Youngs and
P. de Ste. Croix ed., 1972).

2004]

FREE TRADE VS. PROTECTIONISM

growing trend towards the use of protectionist labeling laws in the
agriculture industry, both in the U.S. and abroad.95 A dispute
between France, Canada, Chile, and Peru erupted over a French
law which limited the use of the term "noix de coquilles SaintJacques," which is the French traditional name for scallops,96 and
the U.S. catfish industry tried its hand at protectionist labeling as
well. After alleging that Vietnamese catfish were unhealthy and
that the Vietnamese catfish industry was receiving government
subsidies, 97 the U.S. catfish industry alleged that Vietnamese
catfish are not really "catfish" at all.
B. What ls a "Catfish?"
What is a "catfish?" "Catfish" is defined as "any numerous
scaleless fishes of the order Siluriformes, with barbells around the
mouth resembling cat's whiskers." 98 The term "catfish" is a
common name that may be used to refer to over 2,400 species of
fish within the order Siluriformes.99 Both the public and the
scientific community use common names, such as "catfish," to
refer to either large groupings of plants or animals, such as an

95 See Delsa Philadelphia, Catfish by Any Other Name, TIME MAG., Feb. 25, 2002,

(explaining the history of regions claiming ownership of particular names of indigenous
products with a special focus on catfish) available at http://www.time.com/
global/feb2002/articles/catfish.htm.
96 See European Communities - Trade Description of Scallops (Requests by Peru
and Chile), REPORT OF THE PANEL (Aug. 5, 1996); Canada, EU Settle Scallop-Label
Row, TORONTO STAR, July 6, 1996, at F2; EU Gender-Bender,FIN. TIMES, July 24 1995,

at 13. Ultimately, France reached mutually agreed solutions with Canada, Peru, and
Chile. See European Communities - Trade Description of Scallops, Notification of
Mutually Agreed Solution (Request of Canada), REPORT OF THE PANEL (Aug. 5, 1996)
[hereinafter Request of Canada]; European Communities - Trade Description of

Scallops, Notification of Mutually Agreed Solution (Request of Peru and Chile), REPORT
OF THE PANEL (Aug. 5, 1996) [hereinafter Request of Peru and Chili]. France agreed to
adopt a new order under which scallops were to be labeled as either "Saint-Jacques" or
"noix de coquilles Saint Jacques," followed by the scientific names of the species. In
addition, the order requires the product's country of origin to be clearly indicated on the
product's label. See Request of Canada,supra;Request of Peruand Chili,supra.

97 See discussion supra Part IV.
98 RANDOM HOUSE WEBSTER'S COLLEGE DICTIONARY 207 (2d ed. 1998) (emphasis

added).
99 Joseph S. Nelson et al., When is a Catfish Not a Catfish - U.S. Legislation Over
a Name, 27 FISHERIES 38, 39 (2001).
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order or class, or an individual species. l00 The name "catfish" is a
common name that is recognized in English and other languages
by biologists, aquarists, and fishermen.''
"Basa" or "tra" raised in Vietnam and "catfish" raised in the
separate families of the
United States belong to taxonomically
"catfish" order Siluriformes.1°2 Fish that are native to the southern
United States are of the Ictalaridae family,0 3 while Vietnamese
Fish of the Ictalaridaeand
fish are of the Pangasiidaefamily."
Pangasiidae families share characteristics common to the
Siluriformes order: "single dorsal fin and adipose fin, strong spines
in the dorsal and pectoral fins, [and] whisker-like sensory barbells
on the upper and lower jaws."' 5
In the food industry, both Vietnamese basa or tra and domestic
catfish are considered "mild-tasting, white meat, freshwater
fish."'0 6 When basa or tra and domestic catfish are processed into
frozen fillets,0 7 they "are [both] considered generally similar in
100 Id. at 38. "Eel" and "shark" are examples of common names given to a
classification of fish. Id. at 39. "Eel" may be used to refer to any member of the order
Anguilliformes. Id. "Shark" may be used to refer to any member of the class
Chodrichthyes. Id. "Atlantic halibut," "rainbow trout," and "channel catfish" are
examples of common names referring to individual species. Id. According to the
American Fisheries Society, "[a]cceptance of such [common] names is established
through usage and such acceptance is highly desirable in allowing clear and concise
communication." Id.
101 Id. at 39.
102 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 731-TA1012 (Aug. 6, 2003), 2003 ITC LEXIS 441, at *32.
103 In the United States, only Ictalurus Punctatus, the channel catfish, is
commercially raised. Id.
104 Nelson et al., supra note 99, at 39-40. There are 34 families of catfish. Id. at 39.
105 Transcript, supra note 20. Senator Blanche Lincoln had the following thoughts
on the similarities between U.S. and Vietnamese "catfish:"
An Atlantic salmon and a lake trout.., are members of the same family. So
they are closer relatives than are the channel fish, catfish, and the basa fish. I
suppose if we are prepared to say that basa would be sold under the label of
"catfish," then lake trout can be masqueraded as Atlantic salmon.
Id. at S13431.
106 CertainFrozen Fish Filletsfrom Vietnam, 2003 ITC LEXIS 441, at *32.
107 Frozen fillets are sold primarily to restaurant chains and food service
distributors, who in turn sell the frozen fillets to smaller restaurants and retailers. Id.
The term "frozen fillets" includes both breaded and marinated frozen fillets. Id.
Supermarkets and grocery stores sell the fresh product only. Id.
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appearance, price, texture, and taste."' 8 Almost all Vietnamese
basa or tra and domestic catfish are raised on commercial farms
through the use of aquaculture.' °9 Vietnamese and U.S. processors
also use the same steps to produce frozen fillets." 0
As the volume of imported basa or tra increased dramatically
over the past five years,''I a fierce debate emerged over what may
be labeled as a "catfish" in the United States." 2 According to Bill
Arnold, Chairman and CEO of Farm Fresh Catfish in Arkansas,
"[t]hey [Vietnamese farmers and processors of basa and tra] call it
catfish, but there are no labels on the packing. People think they
are getting pond-raised catfish, but what they are getting is fish
raised in nasty water in Vietnam marshes.""' 3 Senator Tim
Hutchinson of Arkansas claims that the Vietnamese "have
hijacked the common name of catfish and applied it to a species of
fish that is not closely related or similar to what we commonly
consider catfish."'"' Others, such as Louisiana catfish importer Sal
Piazza, recognize that catfish is a common name and not a term
solely descriptive of the U.S. catfish family Ictaluridae. In a
statement to the New Orleans Times-Picayune, Piazza claims that
"[c]atfish is just a15 name like Doris or Sal. There are different
kinds of catfish."''

108

Id. at *31. In its final decision in the catfish anti-dumping case, the ITC noted

that:
"[T]aste" is a subjective judgment and depends on a host of factors, including
the individual fillets and how they are prepared for consumption; subtle
differences in other characteristics can appear from fillet to fillet, batch to batch,
package to package, and species to species ...

information in the record

indicate[s] that basa fillets are generally whiter and thicker than tra fillets, and
tra fillets are generally coarser in texture, but the extent to which such
differences are universally consistent and recognized is unknown.
Id.at *64 n.138.
109 Id.at *32.
110 Id. at *32-33.
III See discussion supra Part III.B.
112 See, e.g., Parker, supra note 44.
113 Id.
114 See Transcript, supra note 20.
115 Greg Rushford, Never Trust a Catfish with a Foreign Accent, THE RUSHFORD

REPORT ARCHIVES (Dec. 2001), available at http://www.rushfordreport.com/Rushford
%20Reprot%2OArchives%20-%202001/200 1/12_Publius.htm.
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C. FederalCatfish LabelingLaws
Section 403 of the Federal Food, Drug, and Cosmetic Act" 6
addresses the naming of food. A food is considered "misbranded"
if its label is "false or misleading,"' '17 "it is offered for sale under
the name of another food,""' 8 or its label "fails to bear the common
or usual name of the food."" 9 Prior to 2001, the Food and Drug
Administration's (FDA) "Seafood List" listed almost 2,500
species of fish that could be labeled as "catfish" by importers,
domestic distributors, and sellers consistent with the Federal Food,
Drug, and Cosmetic Act. 120 Under the previous FDA regulation,
fish of the Pangasiusfamily could be labeled as "catfish," but the
term "catfish" was required to be accompanied by a qualifier, such
as "basa," "striped," "bocourti," "barbel," or "sutchi."' 12' Thus,
even prior to the adoption of new restrictive "catfish" labeling
laws, Vietnamese "catfish" could not be labeled as "plain
catfish."'

122

In response to the lobbying efforts of the domestic catfish
industry, Congress adopted new federal regulations concerning the
labeling of "catfish" in 2001.123

Section 755 of the 2002

116 21 U.S.C. § 343 (2003).
117 § 343(a).
118 § 343(b).

119 § 343(i).
120 GUIDANCE FOR INDUSTRY: IMPLEMENTATION OF SECTION 403(T) OF THE FEDERAL

FOOD, DRUG, AND COSMETIC ACT (21 U.S.C. 343(T)) REGARDING THE USE OF THE TERM
(Dec.
2002),
available at
U.S. FOOD AND DRUG ADMIN.
"CATFISH,"
Letter from Vietnamese Ambassador
http://www.cfsan.fda.gov/-frf/catfgui2.htm;

Nguygen Tam Chien (Nov. 6, 2001), available at http://www.usvtc.org/GeneralInfo/
Catfish/letter to senate.htm.
121 Transcript, supra note 20, at S13433. Prior to making his remarks on the catfish
controversy in the Senate, Senator Phil Gramm noted:
I take a back seat to no man or woman on the issue of catfish. I have eaten as
many or more catfish than anyone in the Senate. In fact, as a boy growing up
on the Chattahoochee River, I can remember buying catfish from people along
River Road who had up a sign: "Our catfish slept in the Cattahoochee River last
night."
Id. at S13432.
122 Id. at S13433.
123 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, No. 731-TA-1012
(Aug. 6, 2003), ITC LEXIS 441, at *11. This effort was led by Representative Chip
Pickering of Mississippi. Senators opposed to the provision included John McCain, John
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Agriculture, Rural Development, Food and Drug Administration,
and Related Agencies Appropriations Act124 provided that "[n]one
of the funds appropriated or otherwise made available by this Act
to the products labeled wholly or in part as 'catfish' unless the
products are taxonomically from the family Ictaluridae."125 This
limitation on the labeling of catfish was only a temporary
provision in effect until September 30, 2002.126 Section 10086 of
the Farm Security and Rural Investment Act of 2002127 (the Farm
Bill), however, permanently adopted the 2002 Appropriation Act's
restrictive definition of "catfish."' 128 The Farm Bill amended
section 403 of the Federal Food, Drug, and Cosmetic Act, which
now considers a food misbranded "if it purports to be or is
represented 'as129catfish, unless it is fish classified within the family
Ictaluridae.

Following this change in federal law, the FDA issued new

Kerry, and Bob Gramm. Parker, supra note 44; Guttal, supra note 50.
124 Pub. L. No. 107-76 (codified as amended in scattered sections of 7 USC).
125 Letter to Various Seafood Trade Associations Regarding the Labeling of Catfish
In a
(Feb. 28, 2003), available at http://www.cfsan.fda.gov/-frf/slcf2002.html.
passionate speech before the U.S. Senate, Senator John McCain had the following to say
about the catfish amendment:
U.S. law now says you can be ugly, you can have whiskers, you can feed on
unspeakable things off the bottom of whatever bit of God's creation you happen
to be swimming around in, but if you ain't in the same genus as your Arkansas
cousins, you ain't a catfish. Or, rather, you can't be called a catfish. That's
now the law of the U.S., to be enforced by the Federal Food and Drug
Administration.
Transcript, supra note 20.
126 Agriculture, Rural Development, Food and Drug Administration, and Related
Agencies Appropriations Act of 2000, P.L. No. 106-387, § l(a), 114 stat. 1549 (codified
as amended in scattered section 7 U.S.C).
127 Farm Security and Rural Investment Act of 2002, Pub. L. No. 107-171 (codified
as amended in scattered sections of 7 U.SC).
128 Id.

129 Id. The amendment making the restrictions on the labeling of catfish was
offered by Representative Pickering from Mississippi. Nelson et al., supra note 99, at
38. Senators McCain (R-AZ), Gramm (R-TX), Kerry (D-MA), and Murray (D-WA)
proposed an amendment repealing the temporary restrictions on the labeling of catfish
contained in the Appropriations Bill and countered Representative Pickering's
amendment in the House version of the Farm Bill. Id. The amendment was rejected in
the Senate by a vote of 68-27.
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guidelines regarding the use of the term "catfish."' 13 The FDA
recommended that importers, domestic distributors, and sellers of
fish from families other than the family Ictaluridaedevelop new
names consistent with the principles set forth in 21 C.F.R.
102.5.' 21 C.F.R. 102.5 states that common or usual names:
Must accurately identify or describe, in as simple and direct
terms as possible, the basic nature of the food or its
characterizing properties or ingredients;
May be a "coined name," created for the purpose of naming the
food; and
May not be confusingly similar to the name of any other32food
that is not reasonably encompassed within the same name.'
The FDA's catfish labeling guidelines state that new names for
"catfish" should be "informative or descriptive to the consumer,"
"not deceptive or misleading as the species designated," and "may
be close to pre-existing common usage so long as they are
adequately identifying or distinguishing."' 133 According to the
FDA, "Sea Fish" or "Mekong Fish" would not be proper
replacement names for fish formerly marketed under the names
"Sea Catfish" and "Mekong Catfish."' 34 The FDA does not
consider these names to be adequately identifying or
distinguishing because "there are many fish in the sea and in the
Mekong.'1 3 In addition, "coined names" may not use an unusual
136
spelling, such as "Katfish," or split syllables, such as "Cat Fish.',
In both cases, the FDA claims that the13new
name bears too close
7
of a resemblance to the name "catfish.'

130 GUIDANCE FOR INDUSTRY: IMPLEMENTATION OF SECTION 403(T) OF THE FEDERAL

FOOD, DRUG, AND COSMETIC ACT, supra note 120.
131 Id.

132 21 C.F.R. § 102.5 (2003).
133 GUIDANCE FOR INDUSTRY: IMPLEMENTATION OF SECTION 403(T) OF THE FEDERAL

FOOD, DRUG, AND COSMETIC ACT, supra note 120.
134 Id.

135 Id.
136 Id.
137 Id.
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D. State Catfish Labeling Laws and Marketing Campaigns
1. State Catfish Labeling Laws

Mississippi, Arkansas, and Alabama have catfish marketing
acts dating back to 1975. As originally enacted, the Mississippi
Catfish Marketing Law of 1975,138 the Arkansas Catfish Marketing

Act of 1975,139 and the Alabama Catfish Marketing and Consumer
Act of 1975140 originally permitted any species of the scientific
or family Anarhichadidae to be labeled as
order Siluriformes
1 41

"catfish.

All three acts required processors, distributors, and

retailers to label catfish as: "Farmed-Raised Catfish" 142 "River or
144 or "Ocean Catfish.' 145
Lake Catfish," 143 "Imported Catfish,"'

138 Miss. CODE ANN. § 69-7-601 (2004).
139 ARK. CODE ANN. § 20-61-201 (2003).
140 ALA. CODE § 2-11-30 (2004).
141 MISS. CODE. ANN. § 69-7-605(b) (2001) (amended 2002); ARK. CODE ANN. § 2061-2002(2) (2002) (amended 2003); ALA. CODE § 2-11-31 (2004). Alabama has not
amended its Catfish Marketing Act. ALA. CODE § 2-11-30 (2004).
142 A product is considered "Farm-Raised Catfish," "if the product has been
specifically produced in fresh water according to the usual and customary techniques of
commercial aquaculture." MISS. CODE ANN. § 69-7-607(l)(a) (2004); ARK. CODE ANN.
§§ 20-61-206(a)(1), 20-61-302(a)(1) (2003); ALA. CODE § 2-11-33(a)(1) (2004). In
Mississippi, the label must read: "Farm-Raised Catfish, a product of Mississippi." MISS.
CODE ANN. § 69-7-607(1)(a) (2004). However, another "state name or USA or United
States of America may be inserted in lieu [of Mississippi] to accommodate similar
catfish products proceeded in any one of the other states of the United States of
America." Id. Similarly, in Alabama, the label must read: "Farm-Raised Catfish, A
Product of Alabama." ALA. CODE § 2-11-33(a)(1) (2004). However, another "state name
or USA or United States of America may be inserted in lieu [of Alabama] to
accommodate similar catfish products produced in any one of the other states of the
United States of America." Id.
143 A product is considered "River or Lake Catfish, if the product has been produced
in any freshwater lake, river, or stream of the state, but has not been produced according
to the usual and customary techniques of commercial aquaculture." MISS. CODE ANN. §
69-7-607(l)(b) (2004); ARK. CODE ANN. §§ 20-61-206(a)(2), 20-61-302(a)(2) (2003);
ALA. CODE § 2-11-33(a)(2) (2004). In Mississippi, the label must read: "River or Lake
MISS. CODE ANN. § 69-7-607(l)(b) (2004).
Catfish, a product of Mississippi."
However, another "state name or USA or United States of America may be inserted in
lieu [of Mississippi] to accommodate similar catfish products proceeded in any one of
the other states of the United States of America." Id. Similarly, in Alabama, the label
must read: "Farm-Raised Catfish, A Product of Alabama." ALA. CODE § 2-11-33(a)(2)
(2004). However, another "state name or USA or United States of America may be
inserted in lieu [of Alabama] to accommodate similar catfish products produced in any
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Notably, all of the 1975 catfish marketing acts specifically
excepted restaurants from complying with the labeling
requirements. 146
The year 2002 was a landmark year for catfish labeling
legislation resulting, at least in part, from the flood of Vietnamese
imports into U.S. markets.'47 At the federal level, the catfish
labeling debate hit the floor of the U.S. Congress.'48 At the state
level, Mississippi and Arkansas'49 amended their existing catfish
marketing laws, while other states, including Louisiana and
Tennessee, adopted new catfish labeling laws, all in the name of
promoting consumer awareness.' 50
Although not uniform, the amendments to the existing state
laws in Mississippi and Arkansas and the new state laws in
Louisiana and Tennessee define "catfish" more narrowly than the
1975 state marketing laws. Under the 1975 state marketing acts,
Vietnamese basa or tra, as members of the order Siluriformes,'5 '
could be labeled as "catfish."' 15 2 Just as the amendments to federal
one of the other states of the United States of America." Id.
144 A product is considered "Imported Catfish, provided the catfish is produced from
freshwater, either according to the usual and customary techniques of aquaculture, or
from freshwater lakes, rivers, or streams of a country other the United States of
America." MISS. CODE ANN. § 69-7-607(c) (2004); ARK. CODE ANN. §§ 20-61206(a)(3), 20-61-302(a)(3) (2003); ALA. CODE § 2-11-33(a)(3) (2004).
145 A product is considered Ocean Catfish "if the catfish product is produced from
marine or estuarine waters." MIss. CODE ANN. § 69-7-607(d) (2004); ARK. CODE ANN.
§§ 20-61-206(a)(4), 20-61-302(a)(4) (2003); ALA. CODE § 2-11-33(a)(4) (2003).
146 MISS. CODE ANN. § 69-7-605(o) (2004); ARK. CODE. ANN. § 20-61-202(14)
(2002) (amended 2003); ALA. CODE § 2-11-31(14) (2004).
147 See Transcript, supra note 20.
148

See id.

149

Alabama has not amended its catfish marketing act.

ALA. CODE

§ 2-11-30

(2004).
150 For example, Mississippi amended its law to "promote awareness and allow the
public to know what they are buying." FARM RAISED CATFISH, Miss. DEP'T OF AGRIc.
AND COMMERCE, at http://www.mdac.state.ms.us/Library/Marketing/Catfish/Catfish
Promotion.htm (last visited Nov. 7, 2004). Similarly, Louisiana passed a new catfish
labeling law to "'facilitate consumer value comparisons' and to encourage the American
catfish industry." Piazza's Seafood World v. Odom, 2004 U.S. Dist. LEXIS 11149, at
*4 (E. D. La. June 17, 2004).
151 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 73 1-TA1012 (Aug. 6, 2003), 2003 LEXIS 441, at *63.

152 Id.
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labeling laws restrict the labeling of Vietnamese basa or tra as
"catfish," so do the amendments at the state level. Under the
amended labeling laws in Mississippi and Arkansas, for example,
only species
of the scientific family Ictaluridaemay be labeled as
'
"catfish."153
In addition, the new laws in Mississippi and
Tennessee prohibit the use of the term "catfish" as a common
name.154 Also, unlike the 1975 state catfish marketing laws and
the new federal labeling requirements, most155 of the new laws
156
require restaurants to adhere to the new labeling requirements.
Differing catfish labeling requirements at the federal and state
level have resulted in a confusing web of requirements for
importers, processors, retailers, and restaurants. To the extent that
state labeling laws are more restrictive than the federal law, state
laws are preempted by federal law. This issue recently came
before a U.S. District Court in Louisiana. The aforementioned Sal
Piazza challenged Louisiana's catfish labeling law, which defines
catfish as "only those species within the family Ictaluridaeor the
family Anarhichadidae and grown in the United States of

153 MISS. CODE ANN. § 69-7-605(b) (2004); ARK. CODE ANN. § 20-61-201(2) (2003).
Mississippi first amended the definition of catfish in 2002 from "any species of the
scientific order, Siluriformes, or family, Anarhichadidae," MIss. CODE ANN. § 69-7605(b) (2001), to "any species within the family Ictualuridae or the family
Anarhichadidae" MISS. CODE ANN. § 69-7-605(b) (2003). Then, in 2004, the definition
was again amended to: "any species within the family Ictaluridae." MIss. CODE ANN. §
69-7-605(b) (2004).
Louisiana and Tennessee's labeling laws define "[c]atfish"
differently than the current versions of the laws in Mississippi and Arkansas. In
Louisiana, "'[c]atfish' ... mean[s] only those species within the family Ictaluridae or the
family Anarhichadidae and grown in the United States of America." LA. R.S. 3: 4617(C)
(2004). In Tennessee," '[c]atfish' means any species within the family Ictaluridae or the
family Anarchichadidae." TENN. CODE ANN. § 53-1-102(4) (2003).
154 MISS. CODE ANN. § 68-7-607(5) (2004); TENN. CODE ANN. § 53-1-115(a)(1)
(2004).
155 Tennessee's labeling law only applies to unprepared fish and fish products.
TENN. CODE ANN. § 53-1-115(b)(1) & (2) (2003). Presumably, this excludes fish and
fish products served at restaurants.
156 MISS. CODE. ANN. § 69-7-608(3)(a) & (b) (2004); ARK. CODE ANN. § 20-61-302
et seq. (2003); LA. R.S. 3: 4617(C) (2004). The Louisiana statute does not directly
address whether restaurants are covered by the statute. The statute prohibits the
misrepresentation of catfish "sold, or offered or exposed to sale, to any actual
prospective consumer." LA. R.S. 3: 4617(C) (2004). "'Sell or sale' includes barter and
exchange." LA. R.S. 3: 4602(16) (2004). Thus, presumably, restaurants must adhere to
the labeling requirements.
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America." '57 The federal law'58 provides that only fish classified
within the family Ictaluridae may be labeled as "catfish."''
Piazza imports catfish from China and claims that these catfish are
members of the family Icaluridae.6 ° Thus, under the federal law,
because Piazza's Chinese fish are members of the family
Ictaluridae,they may be labeled as "catfish."'' Under Louisiana
law, Piazza may not label the same fish as "catfish" because the
fish are not grown in the United States.' 62 Piazza argued that it is
impossible for him to comply with both the federal catfish labeling
law and the Louisiana state labeling law.' 63 The district court held
that the Louisiana law was in "actual conflict" with the federal law
under the Supremacy Clause of the U.S.
and, thus, preempted
64
1
Constitution.
2. State-Sponsored Catfish Marketing Campaigns
In addition to the adoption of restrictive labeling laws, both
Mississippi and Louisiana have initiated state-sponsored
marketing campaigns consistent with each state's amendments to
their catfish labeling laws. 165 In both states, restaurants may
participate in the marketing campaign if they acknowledge that
catfish "means only those species within the family Ictaluridaeor
the family Anarhichadidae.'' 166 Participating restaurants may
register with the Mississippi Department of Agriculture and
Commerce or the Louisiana Department of Agriculture and
Forestry to receive an official certification to post at their place of
157 LA. R. S. ANN. § 3:4617(c) (2004).
158 See supra Part V.C.
159 21 U.S.C. § 343(t) (2004).
160 Piazza's Seafood World v. Odum, 2004 U.S. Dist. LEXIS 11149 at *2 (E.D. La.
June 2004).

According to Piazza, the "Chinese catfish are direct descendants of

Alabama catfish." Id.
161 Id. at *5.
162 Id.
163 Id.

164 Id. at *6-9.
The Louisiana "AllAmerican Catfish Campaign" is aimed at promoting consumer awareness about the
"rapidly escalating [numbers of] catfish imports." Id.
166 AMERICAN FARM RAISED CATFISH, supra note 38; ALL-AMERICAN CATFISH
CAMPAIGN, supra note 76.
165 ALL-AMERICAN CATFISH CAMPAIGN, supra note 76.
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business.' 67
Each
restaurants. 68

state

publishes

a list of participating

E. Efficacy of Federaland State Catfish Labeling Laws
The new federal and state labeling laws have had limited
success in protecting the domestic industry from foreign
competition. First, in spite of the labeling requirements, some
"basa" or "tra" are still being labeled as "catfish."' 169 In its 2003
decision in the catfish anti-dumping case, discussed infra Part VII,
the ITC noted that the new federal law "curbed, but did not
eliminate"7 °the practice of labeling Vietnamese "basa" or "tra" as
"catfish."' And, even if the labeling laws are complied with, data
gathered by the ITC demonstrates that Vietnamese "basa" and
"tra" are still marketed in direct competition with "catfish." 17 '
In addition, while labeling requirements may have had some
limited impact on the marketing of Vietnamese imports, the laws
have not impacted consumer preferences. According to the ITC,
even after the federal catfish labeling law took effect, consumers
continued to view Vietnamese basa or tra and domestic catfish as
interchangeable products. 7 2 The ITC found that eight of fifteen
food service distributors, one out of two restaurants, and three out
of nine purchasers viewed catfish and basa or tra as
interchangeable."' Both basa or tra and domestic catfish continue
to compete for sales to large purchasers, who purchase both basa
or tra and domestic catfish.' 74 Furthermore, the ITC concluded
supra note 38; ALL-AMERICAN CATFISH
supra note 76. In Louisiana, participating restaurants receive a four by six
inches decal which is red, white, and blue, and proclaims: "We proudly serve 100% AllAmerican Catfish." ALL-AMERICAN CATFISH CAMPAIGN, supra note 76.
167 AMERICAN FARM RAISED CATFISH,

CAMPAIGN,

168 AMERICAN FARM RAISED CATFISH,

supra note 38; ALL-AMERICAN

CATFISH

supra note 76.
169 See Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 731TA-1012 (Aug. 6, 2003), 2003 ITC LEXIS 441, at *25.
170 Id.
CAMPAIGN,

171 Id. at *29.
172 Id. at * 11. Basa or tra fillets marketed as basa or tra, and not as catfish, have had
a small amount of success among consumers inthe Northeast. Id.Catfish, however, is
not popular fare in the Northeast. Id.
173 Id.
174 Id.at *13.
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that the new labeling laws have not altered the established
commercial ties of Vietnamese imports.175 For example, Picadilly
Cafeterias, a large restaurant chain in the southeastern United
its practice of serving Vietnamese basa as
States,' 76 did not stop
"southern fried fish.' ' 177
Aside from these concerns about the efficacy of new labeling
requirements, the Piazza case demonstrates that the laws are
shortsightedly narrow. Indeed, it is possible to sidestep the laws
altogether. As discussed previously, Piazza imported fish from the
family Ictaluridaethat were raised in China. 178 According to the
district court, "Piazza's fish are within the family Ictaluridae and
are therefore considered catfish under federal law."' 7 9 Thus, as the
district court concluded, under both current federal and state
labeling laws, Vietnamese farmers may raise fish from the family
Ictaluridae,and market them as "catfish" in the United States.
VI. Federal Country of Origin Labeling
A. The 2002 Farm Bill
President George W. Bush signed the Farm Security and Rural
Investment Act of 2002 (the Farm Bill) 8 ° into law on May 13,
2002.181 As originally enacted, the Farm Bill required retailers of
"covered commodities" to notify consumers of their product's
175 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 73 1-TA1012 (Aug. 6, 2003), 2003 ITC LEXIS 441, at *13.
176 See PICCADILLY RESTAURANTS, PICCADILLY CORPORATE, at http://www.
piccadilly.com/corporate/piccadillyCorporate.asp (last visited Nov. 28. 2004). Piccadilly
Cafeterias, Inc. is a restaurant chain headquartered in Baton Rouge, Louisiana. Id. It
employs over 6,000 people and operates 136 restaurants in 15 states. Id. The
corporation's mission is to "Satisfy The Cravings Of Every Guest, Everyday." Id.
177 Certain Frozen Fish Fillets From Vietnam, USITC Pub. 3617, Inv. No. 731-TA1012 (Aug. 6, 2003), 2003 LEXIS 441, at *12. However, in Mississippi, consumer
pressure did lead the Piccadilly Cafeterias to stop serving Vietnamese basa or tra in favor
of domestic catfish. Id.
178 Piazza's Seafood World v. Odum, 2004 U.S. Dist. LEXIS 11149, at *2 (E. D. La.
June 2004).
179 Id. at *9.

180 Farm Security & Rural Investment Act, Pub. L. No. 107-171 (2002).
181 Mandatory Country of Origin Labeling of Beef, Lamb, Pork, Fish, Perishable

Agricultural Commodities, and Peanuts, 68 Fed. Reg. 61,944 (to be codified at 7 C.F.R.
pt. 60).
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country of origin (COOL) beginning September 30, 2004.182
"Covered commodities" include "muscle cuts of beef (including
veal), lamb, and ground pork; farm-raised fish and shellfish; wild
fish and shellfish; perishable agricultural commodities (fresh and
frozen fruits and vegetables); and peanuts. ' ' 183 The program is
intended to "provide consumers with additional information on
which to base their purchasing decisions.81 4It is not [intended to be]
a food safety or animal health measure."'
On October 30, 2003, the USDA issued a proposed rule for
mandatory COOL labeling.185 Under the terms of the proposed
rule, retailers would be required to clearly communicate the
country of origin of covered commodities to consumers using a
"label, stamp, mark, placard or other clear and visible sign," either
on the covered commodity itself or "on the package, display, hold
unit or bin containing the commodity at the final point of sale."' 86
In the case of fish and shellfish, the proposed rule would require
the country of origin label to designate whether the product was
farm-raised or wild. 187 The proposed rule contains exemptions
from the country of origin labeling requirements.
Small
businesses are excluded from the definition of "retailer"' 188 and
food service establishments, including restaurants and bars, are
specifically excluded from the labeling requirements imposed
under the rule.' 89 Certain food items are also exempted from the
labeling requirements, including chicken 9 ° and processed food
items.' 9 1
182 Id. The Farm Bill delegates authority to the U.S. Department of Agriculture's
(USDA) Agricultural Marketing Service (AMS) to issue regulations implementing the
law. Id.
183 Id.

184 Id. at 61,945.
185 Id.at 61,944.
186 Id. at 61, 946.
187 Id.
188 Id.

189 Id. The exclusion of food service establishments from the labeling requirements
is a significant exemption from the rule. Forty-six percent of the money Americans
spend on food is spent outside of the home. Scott Kilman, Grocers, Meatpackers Fight
Law to Label Origin of Foods, WALL ST. J., June 26, 2003, at B 1.

190 68 Fed. Reg. 61, 944 (to be codified at 7 C.F.R. pt. 60).
191 The proposed rule creates two categories of "processed food items" which are
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B. The Catfish and Salmon IndustriesLobby in Favor of
Country of OriginLabeling
Heated debate surrounded the passage of the COOL
requirements in the 2002 Farm Bill and the issuance of the
proposed rule by the Department of Agriculture. While opponents
of COOL claimed that the labeling requirements would be "a
91 2
costly regulatory burden and do little to improve food safety,"'
supporters of COOL argued that "product of the U.S.A." labels
will procure a premium for domestic produced products'9 3 and aid
consumers in making "an informed choice between U.S. and
imported food."' 94
Two of the most ardent supporters of COOL requirements are
the domestic catfish and salmon industries, which both face steep
competition from foreign imports.' 95 Representatives of these
industries contend that if given the choice, U.S. consumers prefer
domestic catfish and salmon to foreign imports, and COOL will
assist consumers in making informed purchases.196 In the case of
catfish, for example, U.S. Representative Mike Ross of Arkansas
argues:

exempt from the requirements. Mandatory Country of Origin Labeling of Beef, Lamb,
Pork, Fish, Perishable Agricultural Commodities, and Peanuts, Id. The first category
includes a product "derived form a covered commodity that has undergone a physical or
chemical change." Id. Examples include orange juice and smoked or cured pork belly.
A.J. Yates, Transcript of Remarks from a Technical Background Briefing for the Press
on USDA's Proposed Rule on Mandatory Country-Of-Origin Labeling, Oct. 27, 2003, at
http://www.ams.usda.gov/cool/presstranscript.htm. The second category of processed
food items includes products "derived from a covered commodity that [have] been
combined with either (1) other covered commodities, or (2) other substantive food
components, resulting in a distinct retail item that is no longer marketed as a covered
commodity." Mandatory Country of Origin Labeling of Beef, Lamb, Pork, Fish,
Perishable Agricultural Commodities, and Peanuts, 68 Fed. Reg. 61,944 (to be codified
at 7 C.F.R. pt. 60).
192 See Sheryl Gay Stolberg, Administration Backs a Food-Labeling Delay, N.Y.
TIMES, Jan. 22, 2004, at Al 8.
193 Id.
194 Sheryl Gay Stolberg, Mad Cow Case Heightens Debate on FoodLabeling, N.Y.

Jan. 8, 2004, at A16.
Press Release, Senator Ted Stevens, Stevens Offers Statement on Farm Bill
Conference Report (May 8, 2002), available at http://stevens.senate.gov/pr/2002/may/
pr050802a.htm.
TIMES,

195

196 Id.
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When our consumers go into the store and ask for farm-raised
catfish, they deserve to know what they are getting is actually
farm raised and catfish. By letting consumers know where the
product is coming from.... [mandatory country of origin
labeling] will encourage the people in Arkansas and all across
America to buy catfish grown by our farm
families, not fish
1 97
grown in a polluted river in another country.
Similarly, U.S. Senator Ted Stevens of Alaska argued that
labeling as to both country of origin and farm-raised or wild fish
will help the Alaskan salmon industry compete with farmed
salmon from Chile, Canada, and Norway.198 According to Senator
Stevens, the requirements "will help consumers make informed
decisions about the seafood they put on their dinner tables ...[and
allow Americans] to make a more informed choice between penraised and wild salmon." 199
C. Two-Year Delay on Country of Origin Labeling, Fish and
Shellfish Excepted
After heated debates in the House and Senate, Congress passed
the 2004 Appropriations Act in January 2004.200 The 2004
Appropriations Act delayed the 2002 Farm Bill's COOL
requirements by two years, with two notable exceptions: wild and
farm-raised fish and shellfish. 20 ' Thus, the COOL requirements
imposed by the 2002 Farm Bill will apply to the products of the
two industries which most fervently supported COOL, the
domestic catfish and salmon industries. Unsurprisingly, Senators
Thad Cochran of Mississippi and Ted Stevens of Alaska, two
states which rely heavily on the catfish and salmon industries,
respectively, are powerful members of the Senate Appropriations
Committee.2 °2
Pursuant to the 2002 Farm Bill and the 2004 Appropriations
Act, on September 30, 2004, the Department of Agriculture issued
197 Statement, Mike Ross, available at http://www.usvtc.org, at H3932 (July 10,

2001).
198 Id.
199 Id.

200 69 Fed. Reg. 59,708 (to be codified at 7 C.F.R. pt. 60).
201

Dewar & Morgan, supra note 27, at A19.

202

Stolberg, supra note 194, at Al.
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an interim final rule for COOL requirements for fish and
shellfish. °3 The September 2004 interim rule is largely parallel to
the provisions of the October 2003 proposed rule. Like the
proposed rule, the interim final rule requires retailers to inform
consumers of fish and shellfish's country of origin and method of
production, wild or farm-raised, "by means of a label, stamp,
mark, placard, band, twist tie, pin tag, or other clear and visible
sign on the covered commodity or on the package, display,
holding unit, or bin containing the commodity at the final point of
sale to consumers. ' ' 20 4 The interim final rule also requires "[a]ny
person engaged in the business of supplying a covered commodity
to a retailer, whether directly or indirectly, [to] maintain records to
establish and identify the immediate previous source (if
applicable) and immediate subsequent recipient of a covered
commodity... for a period of I [sic] year from the date of the
transaction. 2 5 Again parallel to the proposed rule, food service
establishments and processed food items 2 6 are exempt from the
provisions of the interim final rule. 2 7 The interim rule takes effect
on April 4, 2005, but will not apply to frozen fish or shellfish
caught or harvested before December 6, 2004.208
D. Efficacy of Country of Origin Labeling
1. Economic Impact of the Rule
After examining the economic impact of the interim final rule,
the USDA concluded that although the incremental benefits
associated with the rule are "difficult to quantify," they "are not
likely to be large., 20 9 As discussed previously, supporters of
COOL argue that when given the choice between a domestic and
203 69 Fed. Reg. 59,708.
204

Id. at 59,711.

205

Id. at 59,709.

206

See id. at 59,708 for a detailed discussion of what constitutes a processed food

item.
207 Id. at 59,708. In comparison to the proposed rule, the interim final rule "reduces
the length of time that records must be kept and revises the recordkeeping requirements
for pre-labeled products." Id. at 59,739.
208 Id. at 59,709.
209

Id. at 59,725.
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imported product, U.S. consumers prefer domestic products and
are willing to pay a premium for U.S. goods. 210 The USDA
admitted, however, that there is "[c]urrently little tangible
evidence found to support the view that consumers' stated
preferences for COOL information will lead to increased demands
for covered commodities bearing a U.S.-origin label. 2 1 The
USDA also concluded that "[c]urrent evidence does not suggest
that U.S. producers will receive sufficiently higher prices for U.S.labeled products. 212 In support of this conclusion, the USDA
cited the current lack of participation in voluntary country of
origin labeling.213 If consumers were willing to pay a premium for
U.S.-labeled products, significantly more U.S. producers would be
participating in the voluntary program.214
In contrast to the minimal potential benefits of the rule, the
USDA estimates that the cost of implementing the rule will be
significant. 215
According to USDA estimates, first-year
incremental costs for fish and shellfish harvesters, producers,
processors, wholesalers, and retailers will be $89 million.216 Firstyear cost estimates per firm are $241 for fish and shellfish
harvesters and producers, $1,890 for intermediaries, and $12,600
for retailers.217 In terms of costs to the overall U.S. economy, the
USDA estimates that the rule will result in higher food prices and
reduced food production. 218 The USDA anticipates that directly
affected industries will charge higher prices to recover the cost of
complying with the rule.219 Higher prices will lead to lower
demand; "[c]onsumers [will] pay slightly more for... products
210

See supra Part VI.B and accompanying text.

211 AGRIC. MKTG. SERV., U.S. DEP'T OF AGRIC., COMPARISON BETWEEN VOLUNTARY

GUIDELINES AND PROPOSED RULE, ("USDA also finds little evidence that consumers are
likely to increase their purchase of food items bearing the U.S. origin label as a result of
this rulemaking."), at http://www.ams.usda.gov/cool/talkingpoints.htm (last visited Nov.
28, 2004). Id; see also, 69 Fed. Reg. at 59,726.
212 69 Fed. Reg. at 59,726.
213

Id.

214

Id.

215

Id. at 59,725.

216

Id. at 59,725.

217

Id. at 59,727.

218

Id. at 59,725.

219

Id. at 59,727.
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and purchase less fish and shellfish.22 ° According to USDA ten
year projected estimates, the rule will result in lower productivity
and consequently reduced purchasing power.22 ' Due to this
reduced purchasing power, implementation of the rule could cost
the U.S. economy $6.2 million each year.222 Overall, the USDA
concluded that "the U.S. economy would be worse off after
implementing [the] rule. 223
2. Impact of the Rule on the Domestic Catfish Industry
While the domestic catfish industry strongly supported the
Farm Bill's labeling requirements, the potential benefits of the
requirements for this industry are questionable. First, Vietnam is
the largest importer of catfish to the United States. 224 As discussed
previously, in July 2001, Vietnam instituted a regulation requiring
exports of Vietnamese catfish to be labeled "Product of Vietnam"
or "Made in Vietnam., 225 Therefore, prior to the passage of the
Farm Bill, the domestic catfish industry's main competitor already
required country of origin labeling. Thus, the Farm Bill's primary
impact will be on imports of catfish from countries other than
Vietnam, which constitute less than one percent of the domestic
market share.226
In addition, the new federal labeling requirements do not apply
to restaurants and other eating establishments.227 In the catfish
anti-dumping case,228 the ITC noted that "frozen catfish fillets are

220 Id.
221 Id.
222

Id.

223 Id.at 59, 725.

224 In 2002, Vietnamese imports accounted for 19.6% of the domestic market share.
Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 731-TA-1012
(Aug. 6, 2003), 2003 ITC LEXIS 441, at *34.
225 Parker, supra note 44.
According to the International Trade Commission, in 2002, Vietnamese imports
accounted for 19.6% of the domestic market share, while domestic producers accounted
for 80.1% of the domestic market share. Certain Frozen Fish Filletsfrom Vietnam, 2003
ITC LEXIS 441, at *34. By these calculations, imports from countries other than
Vietnam account for 0.3% of the domestic market share.
227 See infra notes 206-207 and accompanying text.
226

228

See infra Part VII.
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primarily consumed in restaurants that feature southern fare. 2 29
For both the domestic and Vietnamese catfish industry, frozen
catfish fillets are the "most important product form in value. 230 In
fact, the "vast bulk" of U.S. catfish is sold to processors who then
convert the live fish into frozen fillets. 23 Thus, the new labeling
requirements will not affect the heart of the catfish industry - the
consumption of frozen catfish fillets in restaurants and other eating
establishments.
VII. The Catfish Anti-Dumping Case
A. The InternationalTrade Commission's Decision
2 32
On June 28, 2002, the Catfish Farmers of America (CFA)
and individual catfish processors23 3 filed an anti-dumping petition
with the International Trade Commission (ITC) and the U.S.
Department of Commerce.2 34 The petitioners alleged that the
catfish industry in the United States was "materially injured and
threatened with material injury by reason of less-than-fair-value of
certain frozen fish fillets from Vietnam., 235 On July 23, 2003, the
229 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 73 1-TA1012 (Aug. 6, 2003), 2003 ITC LEXIS 441, at *30.
230 Id. at *74.
231 Id. at *66.

232 The Catfish Farmers of America (CFA) is a trade association of U.S. catfish
farmers and processors. Id. at *185. CFA was founded in 1968, and its current
membership represents 85% of total catfish production in the United States. Id.
233 Id. at *58. The individual catfish processors included America's Catfish,
ConFish, Delta Pride, Harvest Select, Heartland Catfish, Pride of the Pond, and Southern
Pride. Id.
234 Id. at *57-58. The Vietnamese respondents to the petition were the Vietnam
Association of Seafood Exporters and Producers (VASEP) and Foodcomm International,
an importer of Vietnamese basa or tra. Id. at *9.
235 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 73 1-TA1012 (Aug. 6, 2003), 2003 ITC LEXIS 441, at *58. The Commerce Department
initiated an anti-dumping investigation on July 24, 2002. See Initiation of Antidumping
Duty Investigation: Certain Frozen Fish Fillets from the Socialist Republic of Vietnam,
67 Fed. Reg. 48,437 (July 24, 2002). It also issued a preliminary affirmative
antidumping duty and partial critical circumstances determinations on January 31, 2003.
See Notice of Preliminary Determination of Sales at Less Than Fair Value, Affirmative
Preliminary Determination of Critical Circumstances and Postponement of Final
Determination: Certain Frozen Fish Fillets from the Socialist Republic of Vietnam, 68
Fed. Reg. 4,986 (Jan. 31, 2004). These determinations were amended on March 5, 2003.
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ITC determined that the U.S. catfish industry was materially
injured by "certain imported frozen fish fillets" 236 from Vietnam,
which were sold in the United States at less than fair value.237
Consequently, the ITC voted to impose anti-dumping duties
ranging from 36.84% to 63.88%.23&
B. The Name Game Revisited: "DomesticLike Product"
Status
Section 771(4)(A) of the Tariff Act of 1930239 defines
"domestic like product" as "a product which is like, or in the
absence of like most similar in characteristics and uses with, the
article subject to an investigation., 240 But, in anti-dumping
24
investigations, the ITC defines the "domestic like product. '
Whether a product is considered a "domestic like product" is a
See Notice of Amended Preliminary Antidumping Duty Determination of Sales at Less
Than Fair Value: Certain Frozen Fish Fillets from the Socialist Republic of Vietnam, 68
Fed. Reg. 10,440 (Mar. 5, 2003 & May 28, 2003); Notice of Affirmative Preliminary
Determination of Critical Circumstances for Voluntary Section A Respondents: Certain
Frozen Fish Fillets from the Socialist Republic of Vietnam, 68 Fed. Reg. 31,681 (May
28, 2003).
236 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 73 1-TA1012 (Aug. 6, 2003), 2003 ITC LEXIS 441, at *58. The Commerce Department's final
determination defined "certain frozen fish fillets" as:
[F]rozen fillets, including regular, shank, and strip fillets, whether or not
breaded or marinated, of the species Pangasius Bocourti, Pangasius
Hypophthalmus (also known as Pangasius Pangasius), and Pangasius
Micronemus. Frozen fish fillets are lengthwise cuts of whole fish. The fillet
products covered by the scope include boneless fillets with the belly flap intact
(regular fillets), boneless fillets with the belly flap removed (shank fillets),
boneless shank fillets cut into strip (fillet strips/finger), which include fillets cut
into strips, chunks, blocks, and skewers, or any other shape. Specifically
excluded from the scope are frozen whole fish (whether or not dressed), frozen
steaks, and frozen belly-flap nuggets. Frozen whole dressed fish are deheaded,
skinned, eviscerated. Steaks are bone-in, cross-section cuts of dressed fish.
Nuggets are the belly-flaps.
Id. (quoting Notice of Final Antidumping Duty Determination of Sales at Less than Fair
Value and Affirmative Critical Circumstances: Certain Frozen Fish Fillets from the
Socialist Republic of Vietnam, 68 Fed. Reg. 37,116 (June 23, 2003)).
237 Id. at

*1.

238 Id. at *62.
239 19 U.S.C. § 1654 (The Tariff Act of 1930).
240 19 U.S.C. § 1677(10) (2004).
241 19 U.S.C. § 1677(4)(A) (2004).
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factual determination for the ITC.242 The ITC may apply a "like"
or "most similar in characteristics and uses" standard.2 43 The ITC
considers the following factors: (1) physical characteristics and
uses; (2) interchangeability; (3) channels of distribution; (4)
customer and producer perceptions of the products; (5) common
manufacturing facilities, production processes, and production
employees; and (6) price. 44 No single factor is dispositive.245
Ultimately, the ITC "looks for clear dividing lines among possible
like products and disregards minor variations. ' ' 46
Ironically, in the catfish case, even though federal and state
legislators found differences between Vietnamese "basa" or "tra"
and domestic "catfish" significant enough to warrant new labeling
laws, the ITC concluded that frozen "basa" or "tra" fillets were
sufficiently similar to frozen "catfish" fillets 247 to be considered a
"domestic like product" for the purposes of the anti-dumping
investigation. 248 The ITC noted:
[B]asa and tra and domestic catfish are all freshwater, white fish,
with similar 6-month shelf lives when frozen, similar texture,
and a neutral/mild flavor; each typically is individually quick
frozen, typically packaged in 15-pound boxes, and sold in the
same size increments, primarily to the food service industry and
secondarily to restaurants. 49
While carefully pointing out that there is no domestic product
precisely "like" frozen Vietnamese basa or tra fillets, the ITC
242 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 73 1-TA1012 (Aug. 6, 2003), 2003 ITC LEXIS 441, at *4.
243 Id.

244 Id. at *5.
245 Id. at *4.
246 Id. at *4.

247 The petitioners argued that the "domestic like product" should be limited to the
species Ictalurus Punctatus, commonly known as the channel catfish. Id. at *62.
According to the petitioners, Ictalurus Punctatus is the only species of catfish that is
commercially raised in the United States and practically all frozen fillets are processed
from commercially raised fish. Id. at *63. Catfish that is not commercially raised is
rarely processed into frozen fillets. Id. The ITC, however, did not limit its definition of
the "domestic like product" to only Ictalurus Punctatus. Id.
248 Certain Frozen Fish Fillets from Vietnam, USITC Pub. 3617, Inv. No. 731-TA1012 (Aug. 6, 2003), 2003 ITC LEXIS 441, at *8.
249 Id. at * 10.
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concluded that frozen catfish fillets raised in the United States
were the product "most similar" to Vietnamese frozen basa and tra
fillets in terms of physical characteristics and uses. 25°According to
the ITC, "during the period examined, frozen basa and tra fillets
from Vietnam were marketed, sold, and even labeled in the United
States as 'catfish."' 25 In addition, as previously mentioned, the
ITC noted that although the new federal labeling law had changed
the marketing of Vietnamese basa or tra to some extent,
Vietnamese imports and domestic catfish remained competitive
products.252 According to the ITC,253"consumers view basa and tra
as comparable to domestic catfish.,

C. Efficacy of the Anti-Dumping Petition
The long-term effect of the catfish anti-dumping laws remains
to be seen. In the short-term, it appears that the petition has had
limited efficacy. On the positive side, the number of imports
dropped significantly in 2003254 and 2004,255 and farm prices 25 6 and
average processor prices 257 made a dramatic rebound during the
first eight months of 2004. On the negative side, prices have still
not rebounded to pre-2000 levels. 258 Furthermore, the 2004 price
rebound has largely been attributed to declining sales: catfish sales
both to processors by growers 259 and by processors 26° were down
250

Id. at *8.

251

Id. at *10.

252

Id. at *27-28.

253

Id. at *28.

254 DAVID J. HARVEY, U.S. DEP'T OF AGRIC., AQUACULTURE OUTLOOK 3 (Oct. 8,

2003).
Id. During the "first seven months of 2004, catfish imports [were] only 1.7
million pounds," which is 60% less than the number of imports during the same period in
2003. Id.
256 Id. During the first eight months of 2004, farm prices were up by 21.4% over
farm prices during the same period in 2003. Id. Average processor prices rose 9.6% in
comparison to 2003 prices. Id. at 3.
257 Average processor prices rose 9.6% in comparison in 2003 prices. Id.
255

258 Id. at 20.
259 During the first eight months of 2004, sales by growers to processors were down
5.1% from the same period in 2003. Id. Overall, the USDA estimates that 2004 sales by
growers to processors will be down between 4.7 to 3.9% from 2003. Id. at 3.
260 Through August 2004, catfish processor sales were down 3.8% from 2002. Id.
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in 2004. In addition, the imposition of dumping duties has not
resulted in increased production: catfish inventories and pond
acreage fell in 2003261 and 2004.262
Aside from the petition's impact on the future viability of the
domestic catfish industry, the successful petition is having a huge
short-term monetary impact for the petitioners, courtesy of the
Byrd Amendment. 263 The 2000 amendment permits "receipts from
heightened duties" to go directly to the petitioners in anti-dumping
actions." For example, based on a successful 1997 anti-dumping
petition, one single crawfish processor received $1.3 million last
year alone.265
While the anti-dumping case was unfolding before the ITC, a
new source of competition for the domestic catfish industry
emerged: imported tilapia.266 Tilapia imports grew 1,240%
between 1993 and 2003 .267 Tilapia fillets are considered to be a
"direct competitor for catfish products," 268 especially in food
service operations, and low priced tilapia imports are expected to
exert downward pressure on catfish prices. 269 Thus, while the antidumping petition may have had limited efficacy in protecting the
domestic industry from catfish imports, the petition did not
address the industry's next major foe: low-priced imports of
competing seafood products.
VIII.The Shrimp Industry Follows the Catfish Industry
The case of catfish does not stand alone. Parallel to the U.S.
catfish industry, the U.S. shrimp industry has witnessed a sharp
increase in the volume of imports along with rapidly declining

261

Id. at 3-5.

262

Id. at 3-4, 6.

263

The Byrd Amendment, P.L. No. 106-387 (amending 19 U.S.C.S. 1675).

Neil King Jr., Catch of the Day: Battle Over Shrimp, THE
2004, at A4.
265 Id.
264

266 HARVEY,

WALL ST. J., June 11,

supra note 254, at 3.

267 DAVID J. HARVEY,

U.S.

DEP'T OF AGRIC., AQUACULTURE OUTLOOK

2004).
268

Harvey, supra note 254, at 5.

269

Id. at 4-5.

8 (Mar. 12,
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prices in the past several years.2 70 The domestic industry's market
share percentage has steadily declined as the volume of imported
shrimp has increased.271 Increased imports and falling prices have
cut the average daily wage for U.S. shimpers' by almost 50%,272
forced on-shore processors to cut their work force by 41%, and
resulted in the repossession of hundreds of shrimping boats.273
As with the catfish industry, the shrimping industry is a major
contributor to state economies in the southeastern United States.
According to the National Marine Fisheries Service, the U.S.
shrimp industry is the most valuable fishery in the United States.274
It is estimated that the shrimp industry directly employs over
70,000 people.275 In Louisiana alone, the shrimp industry is worth
approximately $1.9 billion to the state's economy 276 and "accounts
for over 85% of the value of the state's edible fisheries
production., 277 In Texas, shrimp is the most valuable commercial
fish industry and, in Florida, the shrimp industry contributes an
estimated $50 million to the economy of one shrimp producing

In 1989, $269 million in peeled frozen shrimp were imported to the United
Shrimpers
Find Hope in Tariffs, ASSOCIATED PRESS, Aug. 18, 2003, available at
States.
http://www.cgi.newsweaver.net/cgi-bin/linkweaver/print.pl?url=http://wwwtheadvertiser
.com. By 2002, $988 million in shrimp was imported to the United States. Id. Between
2000 and 2002, imports of shrimp from Vietnam increased 169%, imports from India
increased 74%, imports form China increased 73%, and imports form Brazil increased
210%. SOUTHERN SHRIMP ALLIANCE, ABOUT Us, at http://www.shrimpalliance.com/
aboutus.htm (last modified July 27, 2004). From 2000 to 2002, the value of the U.S.
shrimp harvest fell by more than half, from $1.25 billion to $560 million. U.S.
Shrimpers Seek a Duty on Imports, N.Y. TIMES, Jan. 1, 2004, at C2.
271 Certain Frozen or Canned Warmwater Shrimp and Prawns From Brazil, China,
Ecuador, India, Thailand, and Vietnam, USITC Pub. 3672, Inv. No. 731-TA-1063-1068
(Feb. 2004), 2004 ITC LEXIS 252, at *6.
272 Press Release, Southern Shrimp Alliance, The Southern Shrimp Alliance Thanks
Louisiana Governor for Support of U.S. Shrimp Industry (May 14, 2004), at
Shrimpers' average daily wage fell
http://www.shrimpalliance.com/latestnews.htm.
from $117 in 2002 to $68 in 2000. Id.
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Press Release, Southern Shrimp Alliance, Corporations Make Jumbo Profits
from Shrimp (July 6, 2004).
276 Press Release, supra note 272.
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county alone.278
Unlike the catfish war, which has pitted foreign aquaculture
products against domestic aquaculture products, the battle over
shrimp has pitted domestic wild-caught shrimp against foreign
farm-raised shrimp. In the United States, over 90% of warmwater
shrimp and prawns are wild-caught in the Gulf of Mexico or the
southeastern Atlantic Ocean. 27 9 The wild-caught shrimp industry
faces the costs of operating shrimping vessels, which include the
costs of "sophisticated electronic gear for navigation,
communication, and finding shrimp... [as well as] ... fuel...
depreciation, mortgage payments, insurance and maintenance. 28 °
The domestic wild-caught industry is limited by the amount of
shrimp available for harvesting, which varies year to year based on
water salinity, rainfall, and temperature. 281 By contrast, imported
shrimp are "predominantly" farm-raised.282 As with the case of
catfish, the use of aquaculture in Asia and Latin America has
expanded dramatically in the past decade, as farmers have
converted rice fields and coconut plantations into profitable
aquaculture ponds. 283 Foreign large-scale shrimp farms are able to
produce a high volume of high-quality shrimp while taking
advantage of cheap labor284 and low energy costs. 2 85 According to
one observer, "[y]ou can't compare the low costs and high
278

Id.

Certain Frozen or Canned Warmwater Shrimp and Prawns from Brazil, China,
Ecuador, India, Thailand, and Vietnam, USITC Pub. 3672, Inv. No. 731-TA- 1063-1068
(Feb. 2004), 2004 ITC LEXIS 252, at *5. Farm-raised shrimp "accounts for only a small
percentage" of U.S. shrimp. HARVEY, supra note 267, at 10.
280 Certain Frozen or Canned Warmwater Shrimp and Prawnsfrom Brazil, China,
Ecuador,India, Thailand,and Vietnam, 2004 ITC LEXIS 252, at *92.
281 Id. at *62.
279

282 Id.

283 Dahleen Glanton, Foreign Shrimp Swamp Gulf CoastProducers, CHI. TRIB., Jan.
8, 2003, at NI; Terry Wade, Shrimp Farmers Fret Over U.S. Tariffs, WALL ST. J., June 9,
2004 available at 2004 WL-WSJ 56931319.
284 In Brazil, shrimp farm workers are paid the minimum wage, which is about $100
per day. Wade, supra note 283.
285 NET Loss? THE IMAGE OF THE WORKING LOUISIANA COASTLINE IS IN DANGER OF

at http://www.bestofnew
orleans.com/dispatch/2003-10-20/commentary.html (last visited Nov. 28, 2004). For an
in-depth discussion of shrimp aquaculture farming techniques, see Wade, supra note
283.
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productivity of shrimp farming with the low productivity and high
'
costs of using boats in the open ocean."286
Following the lead of the domestic catfish industry, on
December 31, 2003, the Ad Hoc Shrimp Trade Action Committee
filed an anti-dumping petition calling for the imposition of duties
on warm-water shrimp and prawns287 imported from Thailand,
China, Vietnam, India, Ecuador, and Brazil. 288 Again, like the
case of catfish, it appears that the domestic industry will be
successful in its pursuit. In its February 2004 preliminary
determination, the ITC found that there was "a reasonable
indication that industry in the United States [was] materially
injured by reason of imports of frozen and canned warmwater
shrimp and prawns... allegedly sold in the United States at less
than fair value. 289 In July, the Commerce Department proposed
imposing tariffs on shrimp imports ranging from 4 to 112%.290
The ITC's final hearing regarding the anti-dumping petition is
scheduled for December 1, 2004.291 The Commerce Department
and the ITC are expected to issue their final determination in
January 2005.292

286 Wade, supra note 283.
287 For the purposes of the anti-dumping investigation, the subject product includes
certain warmwater shrimp and prawns, whether frozen or canned, wild-caught (ocean
harvest) or farm-raised (produced by aquaculture), head-on or head-off, shell-on or
peeled, tail-on or tail-off, deveined or not deveined, cooked or raw, or otherwise
processed in frozen or canned form. Certain Frozen or Canned Warmwater Shrimp and
Prawns From Brazil, China, Ecuador, India, Thailand, and Vietnam, USITC Pub. 3672,
Inv. No. 731-TA-1063-1068 (Feb. 2004), 2004 ITC LEXIS 252, at *5.
288 Press Release, Southern Shrimp Alliance, U.S. Shrimp Industry Demands Relief
from Unfairly Traded Imports (Dec. 31, 2003). Apparently, after paying $1.3 million to
the petitioners in the anti-dumping action, Mexico was not added to the suit. Andrew
Wells-Dang, Pitiful U.S. Shrimps Tell Rival: Just Give Us Money, ASIA TIMES, July 1,
2004.
289 Certain Frozen or Canned Warmwater Shrimp and Prawns From Brazil, China,
Ecuador,India, Thailand,and Vietnam, 2004 ITC LEXIS 252, at *4.
290 Peter Fritsch, Jumbo Brawl: As Shrimp Industry Thrives In Vietnam, Trade Fight
Looms, WALL ST. J., Oct. 21, 2004, at A l; Takeshi Takeuchi, US Tentatively Sets Tariffs
on Shrimp from China, Vietnam, Dow JONES NEWSWIRES, July 6, 2004, available at
http://www.usvtc.org.
291 Certain Frozen or Canned Warmwater Shrimp and Prawnsfrom Brazil, China,
Ecuador,India, Thailand,and Vietnam, 2004 ITC 643, at *5.
292 Takeuchi, supra note 290.
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IX. Niche Marketing: A Proposed Alternative
While restrictive labeling laws, country of origin labeling, and
anti-dumping duties may have limited efficacy in aiding the
domestic catfish industry, a different strategy may prove more
effective: niche marketing. Instead of competing head to head
with low-priced foreign imports, proponents of niche marketing
argue that the U.S. catfish and shrimp industries may be able to
command a premium for the distinctive qualities of domestic
products.2 93 As discussed supra Part VI.D, there is no evidence
that consumers will pay a premium for U.S.-labeled products.
Consumers may, however, be willing to pay a premium for
fashionable products that have distinctive personalities, such as
Alaskan Salmon and Kenyan coffee.29 4

In the case of shrimp,

there is strong support among importers and restauranteurs that
wild-caught shrimp have a superior taste to farm-raised shrimp. In
the shrimp anti-dumping preliminary determination, the ITC noted
that most importers were able to discern differences in the taste of
foreign farm-raised and domestic wild-caught shrimp.295
According to Paula Deen, host of Paula's Home Cooking and
owner of the Savannah, Georgia restaurant The Lady and Sons,
"[w]ild American shrimp makes all the difference in a shrimp
recipe... [i]t's sweet and tender, and it's my favorite shrimp on
the market today. 2 96 Deen argues that "[j]ust like Wild Alaskan
Salmon, Certified Angus Beef, and the Vidalia Onion, Wild
Georgia Shrimp is the cream of the crop."'2 97 The Wild Georgia

Shrimp campaign, sponsored by the State of Georgia, markets
Georgia shrimp as having a "special flavor" and as a "premium

293 See Katy McLaughlin, U.S. Fishermen Try Giving Prawns Regional Identities;
The 'Iodine-yAftertaste,' WALL ST. J., Aug. 19, 2004, at DI.
294 Wild American Shrimp Launches Marketing Campaign to Promote U.S.
Domestic Shrimp Industry, PR NEWSWIRE,

Sept.

29, 2004, at http://www.krnv

.com/lgobal/story.asp?s=2362972&ClientType Printable.
295 Certain Frozen or Canned Warmwater Shrimp and Prawns from Brazil, China,
Ecuador, India, Thailand, and Vietnam, USITC Pub. 3672, Inv. No. 731-TA-1063-1068
(Feb. 2004), 2004 ITC LEXIS 252, at *111-12.
296 Id.

297 Campaign to Differentiate Wild Georgia Shrimp to Launch at Taste of Atlanta,

PR NEWSWIRE, Sept. 16, 2004, at http://www.krnv.com/global/story.asp?s=2309123
&ClientType=Printable.
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'
Similarly, Wally Stevens, President of
choice for consumers."298
the American Seafood Distributors Association, argues that
"'[w]hat they [the domestic shrimp industry] need is a good
marketing program. They can learn from what Washington has
done with apples, salmon in Alaska, and cheese in Wisconsin.
299
There's a profitable niche for fresh shrimp on the Gulf Coast.'
Marketing campaigns are taking the differences between wildcaught and farm-raised shrimp to consumers. In the fall of 2004,
the domestic shrimp industries in eight southern states created
Wild American Shrimp, Inc. (WASI), a non-profit organization
committed to promoting domestic shrimp.3"0 In addition to the
Wild American Shrimp campaign, several states, including
Alabama,30 ' Texas,3" 2 Georgia,3" 3 and North Carolina,30 4 have
started marketing campaigns to promote state-harvested shrimp.
The domestic catfish industry should follow the lead of the
domestic shrimp industry. Just as the domestic shrimp industry
has taken efforts to market the distinctive qualities of wild-caught
shrimp, the domestic catfish industry needs to market the
distinctive qualities of U.S. "catfish." While some states have
already begun catfish marketing campaigns,30 5 these campaigns
focus on the fish's taxonomic classification.30 6 Consumers,
however, still view "catfish" from different taxonomic families as
298 Id.
299

Glanton, supra note 283, at Ni.

300 Wild American Shrimp Launches Marketing Campaign to Promote U.S.
Domestic Shrimp Industry, supra note 294.
301 Russ Henderson, Is that Gulf Shrimp? An Unscientific Mobile Register Survey
Suggests that Most, but not All Local RestaurantsServe Domestic Shrimp, MOBILE REG.
(AL), Nov. 30, 2003, at 1. Restaurants that provide a proof of purchase of wild-caught
shrimp landed in Alabama will be given table tent card displays, shirt buttons, and
hanging mobiles proclaiming the campaign's logo, "Eat Alabama Shrimp." Id.
at
TASTE THE LONE STAR DIFFERENCE,
302 TEXAS DEP'T OF AGRIC.,
http://www.txshrimp.org.
303 Campaign to Differentiate Wild Georgia Shrimp to Launch at Taste of Atlanta,
supra note 297.
304 In North Carolina, for example, several grocery store chains, including Lowes
Foods, are working with state officials to promote North Carolina shrimp. Patricia
Smith, This Little Shrimp Went to Market: State Officials HopingAdvertising Campaign
Urges Consumers to Buy North Carolina,NEW BERN SUN J., Sept. 7, 2004.
305 See discussion supra Part V.D.
306 See supra Part V.D.
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interchangeable, even two years after the new labeling laws took
effect.3 °7 In order for consumers to pay a premium for domestic
catfish, the industry must find a way for consumers distinguish its
product from low-priced foreign imports. Until then, the domestic
catfish industry, despite all of its efforst, will continue to compete,
most probably unsuccessfully, head to head with low-priced
foreign imports.
X. Conclusion
Both the United States and Vietnam entered the Bilateral
Trade Agreement with great optimism about the future of political
and economic relations between the two nations. However, the
debates over catfish and shrimp have become huge obstacles to the
continued growth of U.S.-Vietnamese relations. According to a
Vietnamese Embassy official, "[w]e went to great lengths to sign a
bilateral trade agreement with the United States [in 2000] but now
almost every product we sell successfully in the U.S. [sic] market
has come under restrictions. First catfish.., and now shrimp. It
seems that the trade agreement is a useless piece of paper."3 8
The battles over catfish and shrimp are illustrative of the
disjunct between U.S. foreign policy and the realities facing
domestic industries. While the United States has pushed for farreaching trade agreements, industries at home are struggling to
keep pace with lower-priced imports. Domestic industries have
countered the rush towards globalization with the use of
protectionist measures. The domestic shrimp industry may have
found a way to survive: niche marketing. Unless the domestic
catfish industry takes similar measures, its future, in the face of
foreign competition, remains unknown.
In the short-term, this Comment has demonstrated that the
efforts of the U.S. catfish industry appear to have only limited
efficacy. In the longer term, however, the efforts of the U.S.
catfish industry to protect its product from foreign competition
have wide-ranging implications for U.S. trade policy:
Even though it is only about catfish-the lowly catfish-it has a
lot of implications. There are implications for trade and our
relations with Vietnam. It has implication as to how we do
307 See supra note 172 and accompanying text.
308 Wells-Dang, supra note 288.
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business in the Senate. It has a lot of interesting implications,
including the rise of protectionism in the United States of
America, how a certain special interest with enough lobbying
money and enough special interest money and campaign
contributions can get most anything done.3" 9
KARA L. PETTEWAY
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